








Sec. 42-656. - Bonds.

(a)

(b)

(c)

(d)

(e)

If the property owner, his agent, or a site plan applicant for the owner's property has commenced
required land preparation activities, or has implemented an approved sedimentation and erosion
control plan, or has planted ground cover or vegetation within a street right-of-way or within an area
designated as a buffer or setback, open space, green area or common area on the site plan, map or
project plan being reviewed by the town (hereinafter, all said activities being referred to collectively
and singularly as land preparation activities) which have not been completed, or the planted
vegetation established, or the adequacy of the land preparation activities ascertained by the town at
the time the owner, agent, or site plan applicant requests final review of the material submitted for
approval by the town, then the town may proceed with review and approval of the final plans, map,
site plan, or permit provided the completion and sufficiency of the uncompleted land preparation
activities has been secured as hereinafter provided.

The property owner, agent, or site plan applicant shall furnish the town with an original valid contract

between the property owner, agent, or site plan applicant and a person or entity (hereinafter
contractor) approved by the town for the cost of the work and material necessary to complete the
land preparation activities including the reexecution of any work deemed unsatisfactory by the town
and additional material. The price shall be a sum fixed for a term of one year. The town shall be
designated as a third party beneficiary of the contract with the right, but not the obligation, to enforce
the contract should either the property owner, agent, or site plan applicant fail to complete the land
preparation activities during the contract term or the town determines that the land preparation
activities are inadequate to accomplish the purpose intended, then the town may require the property
owner, agent, or site plan applicant to reexecute the plan or implement modifications to the plan
which are reasonably necessary to complete the required land preparation activities.

In addition, the property owner, agent, or site plan applicant shall execute and deliver to the town a
certified or cashier's check payable to the town (or other instrument or bond approved by the town
and acceptable to the town), with the amount thereof equal to twice the amount of the contract
furnished the town for the land preparation activities or such other sum as the property owner, agent,
or site plan applicant and the town mutually agree is adequate for completion of the land preparation
activity. The bond shall be secured by a deed of trust creating a first lien encumbering the property
which is the subject of the town review. If the property owner, agent, or site plan applicant fails or
refuses to complete the plan in accordance with this chapter, the contract and the approval of the
town, then the town shall notify the property owner, agent, or site plan applicant in writing of the
deficiencies and specify the corrective measures necessary to complete the land preparation
activities. The failure of the property owner, agent, or site plan applicant to implement and complete
the corrective measures within 30 days of notification by the town shall constitute a default under the
deed of trust and the bond or other instrument secured by the deed of trust and the town may
foreclose its lien as by law provided. After applying the proceeds of sale to the cost of sale, including
trustee's fees and attorney's fees, the town may pay the contract amount (or such lesser sum
necessary to correct the deficiencies if all the work and material of the contract are not required) to
the contractor in order to complete the land preparation activity. After completion of the land
preparation activity, by the property owner, agent, or site plan applicant or the town, the balance of
the foreclosure sale proceeds remaining with the trustee shall be disbursed to the grantor of the
deed of trust or such other person designated in writing by the grantor thereof.

The form and content of the bond or agreement evidencing the obligation to be performed, the deed

of trust and the contract must be approved by the town, which approval may be denied for any
reason in the town's sole discretion. The town may select and obtain from a licensed state attorney
an opinion verifying the first lien status of the deed of trust. The attorney's fees and cost for the title
examination and report shall be paid by the property owner, agent, or site plan applicant to the town
prior to final plat approval.

In lieu of the bond or agreement evidencing the obligation to be performed and secured by the deed
of trust as provided in subsection (c) in this section, the owner may deposit cash in the amount equal
to twice the contract amount with the town to be held in escrow for the purposes set forth in
subsection (c) in this section. If the contractor fails and refuses to perform the contract and the

61



property owner, agent, or site plan applicant fails to enforce the contract, then the town may use any
remedies, whether in law or equity, to enforce the contract. All costs, fees and expenses incurred by
the town enforcing said contract shall be paid by the property owner, agent, or site plan applicant to
the town and the payment thereof shall be secured by the deed of trust. Said cost, fees and
expenses shall be paid to the town from the proceeds derived from the foreclosure sale of the lien of
the deed of trust in addition to the sums paid by the town to complete the land preparation activities.

(Code 1990, § 20-510(i); Ord. No. 95-18, 9-5-1995)
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